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INTRODUCTION

About this Suggested Approach

ATAF members have reported that issues relating to
transfer pricing represents one of the highest risks to the
tax base of African countries. According to the United
Nations Economic Commission for Africa, Africa is losing
approximately USD 50 billion per year in illicit financial
flows. Abusive transfer pricing practices is one of the
primary sources of these losses.

Transfer pricing is the mechanism for pricing transactions
between related legal entities within the same multinational
enterprise (MNE). Various terms are used to describe
such transactions but for the purposes of this Suggested
Approach to Drafting Transfer Pricing Practice Notes uses
the term “controlled” transactions. Such transactions may
include the purchase or sale of goods or intangible assets,
the provision of services, the provision of financing, cost
allocation, or cost-sharing agreements.

It is important to note that transfer pricing is a normal and
commercial practice that is used by all MNEs, to price
their controlled transactions. However such transactions
provide opportunities for profit shifting. To address such
tax avoidance an international standard of the arm’s length
principle. This requires that for the purposes of computing
taxable income of the parties to the transaction the terms
and conditions (including the price) of the controlled
transaction are comparable to the “arm’s length” terms
and conditions at which the transaction would have taken
place between unrelated parties. However, transfer pricing
may become abusive or illegal when related parties seek
to distort the price to reduce their overall tax liability.

This is the fourth publication in the ATAF series of
Suggested Approaches and it is strongly recommended
that it is read in conjunction with the ATAF Suggested
Approach to Drafting Transfer Pricing Legislation which
sets out a suggested approach to the drafting of transfer
pricing legislation. The Suggested Approach to Drafting
a Transfer Pricing Practice Note provides taxpayers with
guidance on how in practice the tax administration will
implement the country’s transfer pricing legislation. This
publication sets outa proposed approach as to how a
tax administration would implement the ATAF Suggested
Approach to Drafting Transfer Pricing Legislation. As that
will differ to a varying degrees from member countries
transfer pricing legislation it is extremely important that
countries adapt the wording of this publication to reflect
how the tax administration intends to implement the
country’s transfer pricing legislation.

The draft language set out in the attached is intended
to be flexible. The intention, however, is that the subject
matter contained in each of the sections of the publication
be considered by countries as they implement a transfer
pricing regime based on the arm’s length principle. The
explanatory notes at the end of the document describe
in greater detail some of the reasoning underlying the
Suggested Approach.



[[[IITTITTTTTTTITRERTTEIT SUGGESTED APPROACH

to Drafting Transfer Pricing Practice Notes

TABLE OF CONTENTS

1. Introduction

2. Fundamental Features of the Transfer Pricing Rules

3. Scope of the rules

4. Principle of Comparability

5. Transfer Pricing Methods

5.01 Comparable Uncontrolled Price (CUP) Method

5.02 Resale Price Method (RPM)

5.03 Cost Plus Method

5.04 Transactional Net Margin Method (TNMM)

5.05 The Transactional Profit Split Method

5.06 Summary of Methods

5.07 Application of methods in Special Circumstances

5.08 Recognition of Actual transaction

6. Application of the arm’s length principle in specific circumstances
6.01 Intangibles

6.02  Services

6.03 Business Restructures

6.04 Cost Contribution Arrangements

6.05 Financial Arrangements

6.06 Hard to Value Intangibles

7. Arm’s length range and statistical analyses

8. Identifying and Using Data on Comparables

9. Adjustments

10. Transfer Pricing Documentation

11. Other Practical Considerations

11.01 Information in the possession of foreign connected persons
11.02 Acceptability of analyses prepared for a foreign tax authorities.
11.03 General anti-avoidance provisions

11.04 Corresponding adjustments

12. Penalties Relating to Transfer Pricing

11

12

12

13

14

16

17

19

20

20

23

24

26

28

29

31

31

33

34

35

35

36

36

36

37

1=



